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1. On June 10, 2002, Joe Earl Sweat a/k/a Joe Swest, a prior convicted felon, pleaded guilty in the

Circuit Court of Itawamba County to conspiracy to manufacture methamphetamine.  His plea was

accepted, and he was sentenced to twenty years in the custody of the Mississippi Department of

Corrections with twelve years suspended and five years of post-release supervison.



92. OnJanuary 9, 2003, Sweat filed amotionfor post-convictionreief which the trid court summerily
dismissed. Sweat now gppeds and ligt the following issues: (1) that the sentence given him was illegd
because thetrid court lacked the authority to suspend any portion of the sentence, (2) that thetrid court
was required to hold ahearing on his dam of illegd sentence, (3) that he was entitled to withdraw his guilty
plea, (4) that his plea bargain agreement was breached, (5) that the statute under whichhe was convicted
is uncondtitutiond, (6) that defense counsel was ineffective, and (8) that he was the victim of anillegd
wiretap.
113. We initidly note that the arguments which Sweat makesin his pro sebrief do not follow precisely
his stated issues. Nevertheless, we consder what we determine to be the central claims made by Sweet
in this appeal and find no merit in any of the issues except the first issue. Accordingly, we affirm the
decison of thetria court on dl issues except the first one. However, we find merit in Sweat's first issue
and we reverse and remand Sweat's sentence for proper resentencing.
ANALY SIS AND DISCUSSION OF THE ISSUES

1. The Legality of Sweat's Sentence
14. The relevant portion of Swest's sentencing order reads as follows:

IT IS, therefore ordered and Adjudged by the Court that the Defendant be and he/sheis

hereby sentenced to serve a term of twenty years in the custody of the Mississippi

Depatment of Corrections at afacility to be designated by said department, that twelve

years of said sentence shdl be and the same is hereby suspended and that the defendant

dhdl be placed under post-release supervison upon the release from the term of

incarcerationfor a period of five years pursuant to Mississppi Code section47-7-34 and
the suspenson of said sentence is based upon the following conditions



5. It isnot disputed thet, at the time of sentencing, Sweat was a prior convicted felon. Therefore,

Missssppi Code Annotated sections 47-7-33 and 34 (Rev. 2004) comeintoplay. Section47-7-33reads
in pertinent part:

When it appears to the satisfaction of any drcuit court or county court in the State of
Missssippi, having origind jurisdiction over crimina actions, or to the judge thereof, that
the ends of justice and the best interest of the public, as well as the defendant, will be
served thereby, such court, in termtime or in vacation, shall have the power, after
conviction or a plea of guilty, except in a case where a death sentence or life
imprisonment isthe maxi mum penalty which may be imposed or wher ethe defendant
has been convicted of a felony on a previous occasion in any court or courts of the
United States and of any state or territories thereof, to suspend the imposition or
execution of sentence, and place the defendant on probation as herein provided. . ..

(emphasis added).
96. Section 47-7-34 reads in pertinent part:

When a court imposes a sentence upon a conviction for any feony committed after June

30, 1995, the court, in addition to any other punishment imposed if the other punishment

includes aterm of incarceration in astate or loca correctiona facility, may impose aterm

of post-rel ease supervison. However, the total number of years of incarceration plusthe

total number of years of post-rel ease supervisonshdl not exceed the maximum sentence

authorized to be imposed by law for the felon committed. The defendant shall be placed

under post-release supervision upon release from the term of incarceration. The period

of supervision shall be established by the court. (emphasis added).
7.  Weneed not dwell onthisissue sincesection47-7-33 isplain and unambiguous. A tria court does
not have the authority to suspend the imposition or execution of sentence of a defendant who has been
convicted of a felony on a previous occasion. Therefore, we hold that the trid court erred when it
suspended a portion of Sweat's twenty year sentence. We have considered attempting to rectify the
problemwithout remanding the caseto the tria court, but have concluded that we do not have the authority
to do so, as sentencing isthe prerogative of thetrid courts. Wallace v. Sate, 607 So. 2d 1184, 1188

(Miss. 1992). Therefore, we vacate the sentence and remand the case to the tria court for entrance of a



proper sentencing order. Onremand, thetria court may give whatever sentence it chooses except that if
it chooses to give agreater or harsher sentence than initidly impaosed, it should be guided by the guiddine
requirements st forth in Ross v. State, 480 So. 2d 1157, 1160-61 (Miss. 1986).

118. The dissent observes that we cite the rdevant statutory law but suggests that the case law
condruing the rdevant statutes permitsus to modify Sweet's sentence. Our reading of the cases suggests
otherwise. Thefirst case cited by the dissent, Miller v. State, 875 So. 2d 194 (Miss. 2004), does not
speak to the issue before us and, contrary to the assertion made by the dissent, is not factudly smilar to
our case,

T9. In Miller, the trid judge sentenced the defendant to "one year in the custody of the Mississppi
Depatment of Corrections followed by supervised probation under the supervision of the Mississippi
Department of Corrections for aperiod of ten years or until the court in termtime or the judge in vacation
shall dter, extend, terminate or direct the executionof the above sentence.” Id. at 199 (11). This Court
reversed that portion of the sentenceimposing tenyears of post-rel ease supervisonand remanded the case
to the trid court for correctionof the sentence. Miller v. State, 856, So. 2d 420, 425 (1127-29). Onwrit
of certiorari, the Missssppi Supreme Court reversed our finding that the trid court had no authority to
place the defendant on ten years of post-release supervision. Miller, 875 So. 2d at 200 (112).

110.  The didinguishing factor in Miller, is that the trid judge, not the appdllate court, sentenced the
defendant to tenyears of post-rel ease supervison. Whilethereisno doubt that under Miller, the trid judge
could have sentenced Swest to eight years of incarceration and twelve years of post-release supervision,
thereislikewiseno doubt that we, as anappellate court, lack the authority to sentence crimina defendants,
for sentencing isthe excdlusve prerogative of the trial courts. Therefore, we reject the dissent's suggestion

that we remove the twelve-year suspended portion of the sentence and subgtitute it with twelve years of



post-release supervison. Following the dissent's suggestion would correct the illegd sentence by
resentencing. Only thetrid court has that authority, and we choose not to invade the province of our tria
courts. Moreover, changing Sweat's sentence to twelve years of post-release supervison conditutes a
greater sentencethanthat givenhimby thetrid judge. Thetrid judge gave Swest fiveyears of post-release
supervison which begins to run when Swest is released from incarceration.  Sweet, under the sentence
handed to hmby the trid judge, will have completely paid his debt to society after the expiration of the five
yearsfollowinghis rel ease fromincarcerationand could not thereafter under any circumstances be returned
to prisonon the charge. On the other hand, under the sentence proposed by the dissent, while Sweat will
be supervised by the Mississppi Department of Corrections for only five years, his debt to society will not
be over until after the expiration of twelve years falowing his release from incarceration. Therefore, his
exposure to being returned to prison onthe charge would be extended for aperiod of seven years beyond
the exposure he has under the sentence given him by the trid judge.

11. Thedissent dsocitesGravesv. State, 822 So.2d 1089 (Miss. Ct. App. 2002), Gaston v. State,
817 So. 2d 613 (Miss. Ct. App. 2002), and McGleachie v. State, 800 So. 2d 561 (Miss. Ct. App.
2001) for the propositionthat givinga prior convicted felona suspended sentence is not sufficient grounds
for relief. What the dissent failsto appreciateisthat, in each of those cases, therelief sought wasavacating
of the guilty plea and conviction because of the illegd sentence. Our denid of relief in those cases is
congstent with what we aredoing here. We are not disturbing Swest's guilty pleaand conviction because
of theillegd sentence.

f12.  Although we have determined that Swest received an illegd sentence and that this case is being
reversed and remanded for resentencing, we turn to the other issues that <till need to be addressed

notwithstanding our resolution of the firs issue.



113.  Sweat dso arguesthat the sentence he received exceeded the maximum sentence alowed by law.
We need not addressthisissue inlight of the fact that we are vacating the sentence imposed and remanding
for proper sentencing. It is sufficient to say though that there is no merit in thisissue. The maximum
sentence dlowed by law for the aime of which Sweet was convicted is twenty years and a fine of
$500,000. See Miss. Code Ann. § 97-1-1 (Rev. 2000). Mississippi Code Annotated section 47-7-34
(Rev. 2004) providesthat "the total number of years of incarceration plus the total number of years of post-
release supervisonshdl not exceed the maximum sentence authorized to be imposed by law for the feony
committed." Sweat was sentenced to atwenty-year term with twelveyears suspended and afive-year term
post-release supervison.  Thus, the time that Sweat was sentenced to be incarcerated plus the time on
post-rel ease supervision does not exceed the statutory maximum punishment.

2. Involuntary guilty plea
14.  Sweat arguesthat his guilty pleawas not voluntarily and intdligently entered. Sweet clamshepled
guilty due to an "improper inducement” that he would be given a five-year sentence. According to the
record, the didrict attorney initidly offered to recommend that Sweat be sentenced to atwenty-year term
with fifteen years suspended, leaving only five yearsto serve. However, the digtrict attorney subsequently
revoked this offer and offered to recommend that twelve years of the sentence be suspended leaving eight
yearsto serve.
115.  Ultimately, Sweet's guilty pleawas offered as an open pleawithno recommendation by the State.
Thetrid court exercised its judgment in sentencing and decided to follow the last recommendation made
by the State.
716. Apleaisconsdered "voluntary and intdligent" if the defendant knows of the dementsof the charge

agang him, understandsthe charge'srelationto him, what effects the pleawill have, and what sentencethe



pleamay bring. Alexander v. State, 605 So. 2d 1170, 1172 (Miss. 1992). Itisclear from thetranscript
of the guilty plea hearing that Sweat understood that the maximum sentence for his arime was twenty years,
that his pleawas an open plea, and that the trid court could sentence him to the maximum, regardless of
the State’s recommendation. Martin v. State, 635 So. 2d 1352, 1355 (Miss. 1994).

17. Sweat tedtified that he was not under the influence of drugs or acohol and had not been promised
anything or coerced into pleading guilty. Statements such as these made in open court under oath are
viewed as highly credible. Gable v. State, 748 So. 2d 703, 706 (111) (Miss. 1999). Thesestatements
adong with the transcript of the guilty plea hearing contradict Sweat's dam that his guilty plea was
involuntarily and unintelligently entered.

118.  Sweat makes the additional argument that he was induced to enter the guilty plea because of the
offer of a sugpended sentence, an improper inducement since he was at thetime a prior convicted felon.
He then reasons that since his guilty plea was based on an improper inducement, he was entitled to
withdraw it.

119. We have dready found that Sweat made an open ples, that is, his guilty plea was not made
pursuant to a pleabargain. Therefore, there wasno inducement. But even if Sweat had been induced to
enter his guilty plea by the promise of arecommendetion of an illegd but lenient suspended sentence, he
would not be entitled to a withdrawa of his guilty plea after having enjoyed the benefits of the favorable
illegd bargain. See Gravesv. Sate, 822 So. 2d 1089 (Miss. Ct. App. 2002) where we darified our
holding in Weaver v. State, 785 So. 2d 1085 (Miss. Ct. App. 2001) that a defendant who had been
induced by alenient illegal sentence was entitled to enter a new plea and exercise hisright to anew trid.

In Graves we hdd:



Weaver should not be read as permitting a prior convicted felon to withdraw aguilty plea

induced by a beneficid though illegd pleabargain if the convicted felon has enjoyed the

benefits of the favorable illegd bargain. Weaver gppliesto Stuations inwhichaguilty plea

was induced at least in part by a recommendation that some part of the sentence be

suspended. If the State later seeksto rescind that suspension soldly because the sentence

was datutorily barred and not because of an aleged violationof theterms of the probation,

then removing the suspension would aso require that the defendant be alowed to

withdraw his guilty plea
Graves, 822 So. 2d at 1092 (111).

3. lllegal Search
720. Swesat clamsthere are materid facts not previoudy presented which require this Court to vacate
the order of his convictionand sentence. Specifically, Sweat asserts he was subjected to an illegal search.
He contends that the State'salegedly illegd surveillance of histelephone calls, effected by placing adigitd
tape recorder on histelephone, violates his Fourth Amendment right againgt an unreasonable search and
seizure. Sweat arguesthat any evidence obtained from the wire tap isinadmissible and should not be used
agang him. However, Swest is not entitled to relief since he waived his right to chdlenge the State's
evidence by entering avdid guilty plea. Young v. State, 797 So. 2d 239, 246 (117) (Miss. Ct. App.
2001).
721.  Furthermore, the record indicates that this evidence was previoudy presented to and addressed
by the trid court, as such dlegaions were the bass of a mation to suppress that was filed by Sweat's
counsel prior to Sweset entering aguilty plea. Thus, Sweet entered his guilty pleawith knowledge thet the
motion to suppress had been filed. We find no merit to thisissue.

4. Denial of Due Process

722. Sweat argues that his due process rights were violated and that the statute under which he was

convicted was uncongtitutional. The record reflects that therewas no issue raised beforethetrial court as



to any violaion of due process or uncongtitutiond statute. 1ssuesnot previoudy submitted to thetria court
for aruling may not be congdered for the first time on appea. Williamsv. Sate, 752 So. 2d 477, 480
(18) (Miss. Ct. App. 1999). Therefore, these issues are without merit.
5. Ineffective Assistance of Counsel

923. Sweat clams he did not receive effective assstance of counsel. In order to prove a claim of
ineffective assstance of counsdl, Sweat has the burden of showing that his counsdl's performance was
defident and that the defidient performance prgjudiced him in such away that he was denied a far trid.
Strickland v. Washington, 466 U.S. 668, 687 (1984); Stringer v. State, 454 So.2d 468, 476-77 (Miss.
1984). There is a wide area of reasonable professonad assstance and it is presumed that the attorney's
conduct was adequate. Moorev. Sate, 676 So. 2d 244, 246 (Miss. 1996).

924. Sweat believes he was not effectivdy represented snce his attorney was not successful in
negotiaing afive-year sentence. Additiondly, Sweat arguesthat his attorney breached the plea agreement
made with the prosecution for the five-year sentence. However, the record reflects that the negotiated
agreement was withdrawn not because of the attorney's actions or inactions but because of Sweat'sfdony
higory and his use of family membersin his crimind activities. Accordingly, we find no merit to thisissue.
125. THEJUDGMENT OF THEITAWAMBA COUNTY CIRCUIT COURT DISMISSING
APPELLANT'S MOTION FOR POST-CONVICTION RELIEF IS AFFIRMED ON ALL
ISSUES EXCEPT THECLAIM THAT APPELLANT RECEIVED AN ILLEGAL SENTENCE.
ASTO THISCLAIM, THEJUDGMENT ISREVERSED, AND THE CASEISREMANDED
TO THE CIRCUIT COURT FOR PROPER RESENTENCING CONSISTENT WITH THIS

OPINION. ALL COSTSARE ASSESSED TO ITAWAMBA COUNTY.

KING, CJ,, LEE, P.J.,, BARNESAND ISHEE, JJ., CONCUR.

GRIFFIS, J., CONCURRING IN PART AND DISSENTING IN PART:



126.  With respect for the mgority, | dissent from the mgority’s decision to reverse and remand for
resentencing on issue 1 and concur on al other issues.
927.  Thedrcuit court’ ssentencingorder, when considered dong withrecent decisions and the statutory
scheme for sentencing prior convicted felons, requires that we affirm but modify the sentence of Joe Earl
Sweat. Dueto anintervening decision of theMissssppi Supreme Court, | would correct Sweat’ ssentence
to providethat he is sentenced to atermof twenty years, withtweve yearsto be served under post-release
supervisionand five years of the post-rel ease supervision to be supervised by the Missssippi Department
of Corrections, pursuant to the provisions of Mississppi Code Annotated Section 47-7-34 (Rev. 2004).
See Miller v. State, 875 So.2d 194, 200 (113) (Miss. 2004)(instructions on proper sentencing of prior
convicted felons using Section 47-7-34).
128. By order dated June 13, 2002, Sweat was sentenced to serve aterm of twenty years, withtweve
years of that sentence suspended and five years post-release supervision. The circuit judge’ s sentencing
order provided:

ORDER

(INCARCERATION WITH POST-RELEASE SUPERVISION)

IT IS, therefore, Ordered and Adjudged by the Court that the Defendant be and he/she
is hereby sentenced to serve a term of Twenty year(s) in the custody of the Mississppi
Department of Corrections at afacility to be desgnated by said department, that Tweve
year(s) of said sentence shdl be and the same is hereby suspended and that the defendant
dhdl be placed under Post-Release Supervison upon the release from the term of
incarcerationfor aperiod of Fve year(s) pursuant to Mississippi Code Section 47-7-34,
and the suspension of said sentence is based on the following conditions:

@ Defendant shdl hereafter commit no offenses againgt the laws of this or any Sate

of the United States, or the United States;
(b) Avoid injurious or vicious habits,

10



(© Avoid person or places of disreputable or harmful character;

(d) Report to the Department of Corrections, as directed by it;

(e Permit the Field Officer to vigt him a home or elsewhere;

® Work fathfully at suitable employment so far as possible;

(9 Remain within a specified area unless authorized to leave on proper application
therefor

(h) Support his dependents;

() That | do hereby walve extraditionto the State of Mississppi fromany jurisdiction
in or outside the United Stateswhere | may be found and also agreethat | will not
contest any effort by any jurisdiction to return me to the State of Mississippi.

() Shdl pay to the Department of Corrections the sum of $25.00 per month by
"certified check” or "money order”, until discharged from supervison, per
Mississippi Code Section 47-7-49 Annotated.

(k) Defendant will not possess or use any dcohoalic beverages, illega drugs, narcotics,
mood dtering substances, or any substances controlled by law which are not
precribed for him/her by a physician.

() Submit, as provided in Section | of House Bill 354, 1983 Regular Session, to any
type of breath, sdiva or urine chemicd andyss test, the purpose of whichisto
detect the, possible presence of dcohol or asubstance prohibited or controlled by
any law of the State of Mississippi or the United States, and shdl pay a$10.00 fee
for each postive urine analyss.

(m)  Attend and complete any specid programs or counsding as directed by the Court
or your Field Officer, and pay any fees asrequired for services.

() Defendant is ordered to pay court costsin the amount of $273.00 and a fine of
$5000.00 to be paid at the rate of $40.00 per Month until paid in full, first
payment being due 15th Day of each Month and following payments onthe same
date of each Month being paid to the Circuit Clerk's office of [tawamba County,
Missssippi.

(o) Redtitution is ordered in the sum of $125.00 (Jointly and Severly) being owed to
Mississippi Bureauof Narcotics, being paid following payment of costsand to be
pad a the same rate.

(p) And, further, that he/she shdl pay abond fee of $100.00 to the Circuit Court of
|tawamba County following payment of redtitution.

(Emphasis added).
129. Themgority rdliesonthe language of Sections 47-7-33 and 34 to concludethat “atria court does
not have the authority to suspend the impaosition or execution of sentence of a defendant who has been

convicted of afdony onaprevious occasion.” Y et, the mgority relies on the language of the statutes and

11



does not cite the gppellate court decisons that have consdered this proposition. Our previous decisons
have not necessarily interpreted these statutes as does the mgjority.
130.  InChancdllor v. State, 809 So. 2d 700, 702 (17) (Miss. Ct. App. 2001), Judge James Thomas
concluded that “a sentence is not subject to suspensionor probation when the defendant has prior felony
offenses.” ThisCourt seemed to support themgority’ sconclusion; neverthel ess, wedeclined to grant relief
to the defendant that the Court now grants Sweet. Instead, Judge Thomas aptly noted that:

While this argument is wdl crafted, we find it humorous that Chancellor asserts that he

should have served moretime for the receiving stolen goodsoffense. Chancellor benefitted

from the lenience of the lower court judge and would now liketo argue that such leniency

was aviolaionof hisfundamentd rights. If the error in sentencing Chancellor for receiving

stolengoodsis, in fect, error & dl, it is harmless error rather than a fundamenta one, and

an error we might add that benefitted Chancellor. The law states that there is a

fundamentd right to be free from an illegd sentenceis interpreted to apply to sentences

which cause the defendant to endure an undue burden rather than the luxury of a lesser

sentence.
Id. a (118). See also McGleachie v. Sate, 800 So.2d 561, 563 (1 4) (Miss. Ct. App. 2001)(same
reasoning applied). Theresfter, in Graves v. State 822 So.2d 1089, 1091 (118) (Miss. Ct. App. 2002),
the author of the mgority cited McGleachie and wrote that the defendant “has not been prejudiced as a
result of hisillega sentence. Instead, he has benefitted from it. He cannot stand mute when he is handed
an illegd sentence which is more favorable than what the legal sentence would have been, regp the
favorable benefits of that illegal sentence, and later claim to have been prejudiced as aresult thereof.”
131. We have even ruled the opposite of the mgority’s proposition. Approximately one month prior
to Sweat’ s sentencing order, on May 14, 2002, this Court hdd that Section 47-7-34 allowed the trid
court to suspend the sentence of aprior convicted felon. Gaston v. State, 817 So. 2d 613, 619 (120)

(Miss. Ct. App. 2002). Although Chancellor, McGleachie and Graves gppear to be in direct conflict

12



withGaston, they eachreachthe same conclusion-- i.e. the fact that acircuit judge suspends the sentence
of aprior convicted fdonis not sufficient grounds for relief.
132.  Insentencing Swest, it appears that the circuit court followed our decisons in Chancellor and
Gaston. Thecircuit court granted Swest, a prior convicted felon, a suspended sentence. However, to
comply with Section 47-7-34, the drcuit court went further and made it abundantly clear that the
suspended portion of Sweat’s sentence would be served under certain conditions, very smilar to
unsupervised probation.  The mgority mistakenly believes that | would make a substantial change to
Sweat’ ssentence. Inmy opinion, Sweet would be subject to the very same conditionsthat thecircuit judge
clearly imposedin subparagraphs (a) through (p) of the sentencing order. Thecircuit court madeit obvious
that if Sweat violated any of the conditions then he could be required to serve the entire suspended portion
of hissentence. The essence of this order isthat Sweat, asaprior convicted feon, will receive the benefit
of a lenient sentence but only as long as he complies with the conditions. If Sweet violates any of the
conditions and fals to comply withthe law, he will receive the remainder of hissentence. The circuit court
wisdy decided to give Swesat an incentive to behave himsdf within the laws of society.
133. InBoddiev. State, 875 So.2d 180, 182 n. 1 (14) (Miss. 2004), Justice George Carlsonmadethe
following comparison:

Pursuant to Miss. Code Ann. 847-7-34, the “maximum amount of time that the Missssppi

Department of Corrections may supervise an offender on the post-release supervision

programiis five (5) years.” The practica effect of the sentence would be that, just like

supervised probation or a suspended sentence (with no MDOC supervison), only five

years of Boddi€'s post-release supervision would be under the direction of the MDOC,

with the remaining five years being served in essence like * unsupervised probation” or a
suspended sentence.

13



It is clear to me that the circuit court, in sentencing Swest, intended the remaining seven years of Sweat’s
sentenceto be served under specific conditions, which arewhat Justice Carlsonreferred to as“inessence
like *unsupervised probation’ or a suspended sentence.” |d.

134. Oneweek after Boddie, the Missssippi Supreme Court, with Justice Carlsonagain writing for the
magjority, decided Miller v. Sate, 875 So0.2d 194 (Miss. 2004), which clarified the proper interpretation
of Section 47-7-34.

135. Miller was sentenced to serve “one year in the custody of the Mississippi Department of
Corrections followed by ten years of supervised probation.” 1d. at 196 (111). This Court reversed and
remanded for the “thelimited purposeof correcting that portion of the sentence whichrequires post-rel ease
supervison for aperiod of excess of fiveyears” Id. The supreme court however held that:

Supervised probation and post-rel ease supervisonaretotdly different statutory creatures.
Miss. Code Ann. 8 47-7-33 provides for supervised probation, while Miss. Code Ann.
8 47-7-34 provides for post-rel ease supervison. At least two mgjor differencesin these
two sStatutes are (1) supervised probationmay not be imposed ona convicted felon while
post-release supervision may be imposed on a convicted fdon; and, (2) supervised
probation is limited to five years while post-release supervison is not. Section 47-7-34
states inter dia that "the total number of years of incarceration plus the total number of
yearsof post-release supervison shal not exceed the maximum sentence authorized to be
imposed by law for the felony committed.” While the statute unquestionably limits to five
yearsthe period of time that the M DOC may supervise an offender who ison post-rel ease
supervison, the clear language of the statute does not limit the total number of years of
post-release supervision to five years.

That having been said, we notethat the tria court in the case sub judice sentenced Miller,
inter dia, asfollows

The Defendant is hereby sentenced to a term of one (1) year in the
Mississppi Department of Corrections followed by supervised probation
under the supervison of the Mississppi Department of Correctionsfor a
period of ten (10) years or until the court in term time or the Judge in
vacation shall dter, extend, terminate or direct the execution of the above
sentence.

* % % %

14



The Defendant is only required to meet with[the] probation officer at the
datutory minimum guiddlines.

Thus, itisclear that the trid judge was placing Miller on probation, but only five (5) years
of which would be served under the supervison of the MDOC with the remaining five
years being in essence "unsupervised probation.” There is no doubt that Miller could not
be required to serve more than five years by way of reporting to a MDOC probation
officer (supervised probation), but upon release from the reporting requirements by the
MDOC officer and/or the tria court, Miller no doubt could serve the remainder of his
sentence by way of unsupervised probation. The sentence was not violaive of Sections
47-7-33, 47-7-34 or 47-7-37. Therefore, the Court of Appeds erred in reversang the
sentence imposed by the tria court.

CONCLUSION

Fnding that both the Court of Appeals and the Circuit Court of DeSoto County were
correct in holding that the jury properly concluded from substantid evidence as reveded
in the record, that Dondd Wade Miller was guilty of arson, we afirm Miller's conviction.
We dsofindthat the trid court was authorized by the applicable statutesto sentence Miller
to one year in the custody of the Mississippi Department of Corrections followed by ten
years of supervised probation limited by the clear language of the sentencing order to the
maximumfive-year period for MDOC supervison. [FN4] Therefore, we affirm in part,
and reverse in part, the judgment of the Court of Appeds and reingtate and affirm in toto
the judgment of the DeSoto County Circuit Court.

FN4. Thereisno doubt that the better practiceinthis situationwould have
been to sentence the defendant to tenyears of post-release supervisonas

opposed to supervised probation.

Fndly, we suggest to our learned trid judges that when sentencing a defendant to a period
of incarceration followed by a period of supervison by the MDOC, post-release
supervison under the provisons of Miss. Code Ann. 8 47-7-34, is the better procedure.
Additionaly, we suggest to our tria judges that when sentencing a defendant to either
supervised probationor post-rel ease supervison, it should be made clear inthe sentencing
order that any MDOC supervisonis limited to no morethanthe statutory maximum of five
years.

Miller, 875 So.2d 194, 199-200 (1110-13).
136.  Miller isvirtudly identica to the case at hand. Sweat was sentenced to serve twenty years, with

eight to serve and twelve years of what can only be interpreted as supervised probation. Had the circuit
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court had the benefit of Miller, | am convinced that Sweat would have been sentenced as the last
paragraphof Miller suggeststo “aperiod of incarceration [eight years] followed by a period of supervison
by the MDOC [tweve yearswith the same conditions as subparagraphs (&) through (o) of the sentencing
order], [withthe] post-release supervisonunder the provisions of Miss. Code Ann. § 47-7-34 [limited to
fiveyears].”

137.  Therewasno error that requiresreversal and remand for resentencing. Indeed, | seethe necessity
of resentencing to be a waste of judicia resources. We have the authority to modify and correct the
sentence. See United Sates v. Hernandez-Guevara, 162 F. 3d 863, 878 (5™ Cir. 1998) (remand for
resentencing not necessary where triad court made it clear that defendant would be under supervision as
long as possible)

1138.  Accordingly, | would affirm the circuit court’s denid of the motion for post-conviction relief, but
| would modify the sentencing order to correct Sweat’ s sentence to provide that he is sentenced to aterm
of twenty years, with twelve years to be served under post-rel ease supervisonand five years of the post-
release supervison to be supervised by the Mississippi Department of Corrections, pursuant to the
provisons of Mississppi Code Annotated Section 47-7-34 (Rev. 2004).

BRIDGES, P.J., MYERSAND CHANDLER, JJ., JOIN THISSEPARATE OPINION.
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